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These cases are before nme on (1) notices of contest filed by
Asarco, Inc. ("Asarco") against the Secretary of Labor and his
M ne Safety and Health Adm nistration ("MSHA") under section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
US C 8 801 et seq.(1988)("Mne Act"); and (2) a conpl aint of
di scrimnation brought by the Secretary of Labor on behal f of



Davi d Hopki ns agai nst Asarco under section 105(c) of the M ne
Act. For the reasons set forth below, I find that M. Hopkins
was discrimnated against in violation of 105(c) of the Mne Act,
and | affirmthe two citations.

David G Hopkins filed a discrimnation conplaint with NMSHA
pursuant to section 105(c)(2) of the Mne Act, 30 U S. C
8 815(c)(2). MSHA investigated the conplaint, concluded that
Asarco had violated the provisions of section 105(c)(1), and
brought this discrimnation action. During the course of its
i nvestigation, MSHA issued two citations. Asarco challenged
these citations in the two contest proceedings.

A hearing was held in these cases in Rolla, Mssouri. The
parties presented testinony and docunentary evidence and filed
post-hearing briefs.

|. FINDINGS OF FACT

Asarco operates the Sweetwater M ne, an underground | ead and
zinc mne in Reynolds County, Mssouri. The m ne produces about
1.3 mllion tons per year and enpl oys about 90 hourly workers and
9 sal ari ed enpl oyees underground. (Tr. 774). The m ne uses a
standard roomand pillar mning nethod. The roof (back) is gen-
erally 16-18 feet high, but in sonme areas the roof can be up to
60 feet high. (Tr. 775). |In order to reduce the risk that
m ners and equi pnent will be struck by falling rock, the walls
and roof of the mne are periodically scaled with a scaling bar
to renove | oose and weak rock. In areas where the roof is high,
m ners nust get into the basket of equi pnment that is capabl e of
raising themto a sufficient height to scale down any hazardous
rock. The incident that gave rise to this discrimnation case
centers around a piece of equipnment known as the 1311 Hi gh Scal er
(the "high scaler"), which is described bel ow

M . Hopki ns was enpl oyed by Asarco at the Sweetwater M ne
starting in February 1993. He had previously worked two years
underground for another m ning conpany. He started at Sweetwater
as a laborer in the Wst end of the mne. He was subsequently
transferred to the South end as a powdernman. Finally, he was
transferred back to the West end of the m ne as a powder man.

Hi s supervisor was Dougl as Swearengin, Shift Forenman

The powdernen on a crew are responsible for all expl osives
work on that shift. Because that work does not take the ful
shift, powdernen are al so responsi ble for scaling down | oose
rock, as assigned by their supervisor. Scaling is a nmajor part
of a powderman's job. M. Hopkins was frequently assigned to



scale areas of the mne by M. Swearengin. 1In general, there
were two powdernmen on M. Hopkins' shift and they worked as a
teamon all assignnments including scaling.

In nost areas of the mne the roof is between 16 and 18 feet
above the mne floor. |In those areas, scaling is perforned from
the floor or fromnobile equi prent such as a Getman | ow scal er.
In sonme areas, however, the roof is 60 feet above the m ne fl oor
In those areas scaling nust be perforned fromthe basket of a
hi gh scaler. The high scaler involved in this case is a |l arge
vehi cl e equi pped with a two-part boomthat operates |ike scissors
to raise and | ower the basket. The boom al so swivels on a turn-
table so that the basket can swng fromside to side. The high
scaler functions nuch |ike a cherry picker used by power conpa-
nies, but is larger. Once the high scaler is noved into position
and the outrigger jacks are set, the two mners who are going to
scale get into the basket. The basket contains controls to raise
and | ower the boomand to operate the turntable. One m ner oper-
ates the controls and the other m ner bars down | oose rock with a
nmet al bar.

The first time M. Hopkins was asked to high scale was with
Thomas "R ck" Huggi ns soon after he began working at the m ne.
They used a smaller high scaler, No. 1307, with controls that are
of a different type fromthe No. 1311. (Tr. 740). The boom had
to be fully extended to reach the back and when they cane down
the boomstarted jerking. The basket dropped about 10 feet and
bounced. (Tr. 95, 741). WM. Huggins | ooked at M. Hopkins and
| aughed. Id. M . Hopki ns becane concerned about his safety and
wondered if M. Huggins bounced the basket on purpose to scare
him (Tr. 96). M. Huggins testified that he has a nervous
| augh and that the basket jerked because the boom of the snal
hi gh scal er bounces when you bring it down from such a high
level. (Tr. 741).

M. Hopkins did not high scale again until he returned to
the West end as a powderman. He scaled while Jerry WIIlians
operated the controls of the 1311 high scaler. M. Hopkins tes-
tified that the high scaler rocked slightly, but that it was
otherwi se a "fine experience." (Tr. 96). Starting sonetine in
July 1994, M. Hopkins began telling other mners during |unch
that he would not high scale. He told other mners that he was
afraid of heights and that it terrifies himto get into a machine
that rocks. (Tr. 98). M. Hopkins testified that he was scared
of the high scaler, in part, because of the stories he had heard
about it. He stated that mners on his crewtold himthat the
hi gh scaler fell over once when the m ne was owned by a different
m ne operator and that sonetines guys tal ked about "getting sone-



body in there and giving thema ride...." (Tr. 99-100). He had
al so heard that the basket once becane stuck against a rib and
m ners had to clinb down on a rope. (Tr. 101).

In July 1994, M. Huggins, who sonetines filled in for
M. Swearengin, discussed the high scaler wth M. Hopkins.
M. Huggins testified that he ordered M. Hopkins to high scale
and that he refused. (Tr. 750-52). M. Huggins said that he
sent a note to Mchael Mitchler, underground nanager at Sweet -
water, stating that M. Hopkins refused to highscale.
M. Mitchler testified that he never received such a note, but
that he renmenbers the incident. (Tr. 794). M. Hopkins testi-
fied that he discussed the high scaler wth M. Huggi ns, but that
he did not understand that he was being ordered to high scale.
(Tr. 102-04).

On the norning of August 4, 1994, M. Hopkins was called in-
to M. Miutchler's office to discuss the high scaler. M. Mitch-
ler testified that he called the neeting because M. Swearengin
advi sed himthat M. Hopkins had been bragging to the crew that
he woul d not operate the high scaler. (Tr. 794-95). Owen
Eri ckson, Safety Manager; Kenneth MCabe, General M ne Forenan;
Larry Hanpton, mners' representative; and M. Swearengin were
al so present at the nmeeting. M. Mitchler asked M. Hopkins why
he was telling crew nenbers that he would not operate the high
scaler. M. Hopkins replied that he felt that the high scaler
was old and unsafe to operate. (Tr. 108, 795-96). M. Mitchler
asked M. Hopkins to list the specific safety problens he had
with the high scaler and M. Hopkins could not do so. (Tr. 796).
M. Hopkins said that the basket rocks and sways when you operate
it and that he had heard stories about past accidents. (Tr.
181). M. Mitchler explained that the high scaler recently had
maj or preventive mai ntenance work performed on it and that other
mners told himthat it was in good condition. (Tr. 796-97).

M. Mitchler told M. Hopkins that high scaling was part of his
job and that unless M. Hopkins had a specific safety conplaint
that coul d be addressed, he woul d be expected to high scale.
(Tr. 799).

M. Hopkins also told M. Mitchler that he was afraid of
hei ghts. (Tr. 232, 797). M. Mitchler said that he would trans-
fer himto the South end where high scaling is not a part of a
powder man's day-to-day job. (Tr. 110, 798). M. Hopkins did not
believe that he had to respond to the offer to transfer at that
time so he did not imediately accept the offer. (Tr. 110-11).
During the neeting, m ne managenent said that they would have
MBHA i nspect the high scaler to get a "third-party opinion" about
the safety of the machine. (Tr. 798). After the neeting,



M. Erickson called the |ocal MSHA office and was advi sed t hat
MSHA woul d not i nspect the mne w thout a specific conplaint
being filed by a mner.

After he went underground on August 4, M. MCabe told
M. Hopkins that he could not transfer to the South end. (Tr.
111, 855-56). Near the end of the shift M. Swearengin and
M. MCabe approached M. Hopkins, and McCabe tol d Hopkins that
he was nothing but a pain in the ass and that he had anot her
meeting in M. Miutchler's office at the end of the shift. (Tr.
112). M. Hopkins believed that the neeting was held so that
managenent could "flex ... their nmuscles.” (Tr. 112-13).
M. Mitchler told M. Hopkins that high scaling was part of his
job and that unless he could point to a specific safety probl em
on the high scaler, he would be expected to high scale. (Tr.
801). At 5:00 p.m, the end of M. Hopkins shift, Hopkins told
M. Mitchler that unless he was paid overtine, he would | eave the
meeting. (Tr. 113, 185-88, 802). The neeting ended abruptly.
M. Mitchler believed that M. Hopkins was belligerent and
uncooperative at the two neetings. (Tr. 799).

On August 31, MSHA I nspector Robert Seel ke inspected the
m ne. During the inspection, Erickson and Hanpton asked himto
cl osely exam ne the high scaler. M. Hopkins was asked to ac-
conpany | nspector Seel ke so that he could discuss his safety
concerns with the inspector. (Tr. 28-29). M. Hopkins refused
the of fer because he did not want to stir up any nore trouble and
he thought that the conpany would be "courteous enough” not to
make him high scale. (Tr. 29, 115). Inspector Seel ke inspected
the high scaler and did not issue any citations.

On Septenber 8, M. Hopkins and David A Hooper were as-
signed to high scale by their supervisor, Doug Swearengin.
M. Hopkins perfornmed a preshift exam nation on the high scaler.
He found what he believed to be several safety defects: a hole
in the boom a hydraulic leak in a netal tube inside the upper
part of the boom smashed hoses at the knuckle of the boom where
t he upper and | ower boons pivot, a dent in the boom play in the
turntable for the boom and a defective energency relief valve.
(Tr. 119-23, 347). Hopkins and Hooper told the nobile mainte-
nance crew about the safety problens. Mechanic R ck Stevens told
themthat he was working on a drill and that he would cone and
| ook at the high scaler as soon as he was finished. (Tr. 124,
78-79, 348).

Bef ore nobil e mai ntenance arrived to | ook at the high
scaler, M. Swearengin returned and asked Hopki ns and Hooper why
they were not high scaling. They replied that they were waiting



for mai ntenance to check out problens they had found. Hopkins
briefly described the problens he had found on his preshift.

(Tr. 130, 368). M. Swearengin told Hooper and Hopkins to get on
his tractor. He then drove themto a powder magazine and told
themto wait there until he returned. (Tr. 130, 368-69).

About a hour later, M. Swearengin returned to the powder
magazi ne and told the mners to get on his tractor. He took them
back to the high scaler and told themthat the high scaler had
been checked out and to start high scaling. (Tr. 131, 352). M.
Hopkins replied that he would be the judge of that because he was
the one going up and he did not know what had been done to repair
the high scaler. 1d. At that point, Hopkins and Swearengin be-
gan inspecting the machine. The high scaler was started and
Hopki ns | ooked to see if the hydraulic | eak had been repaired.
Hopkins testified that he saw the sane V-shaped spray of hydrau-
lic fluid comng frominside the boomas he saw when he pre-
shifted the high scaler. (Tr. 132). Hopkins testified that he
believes that M. Swearengin saw the hydraulic | eak because he
told Hopkins to go ahead and ride it and assured himthat it
woul d not fall because it has check val ves. Id. Hooper and
Mutchl er testified that Swearengin could not see the hydraulic
leak. (Tr. 371, 825).1

M. Swearengin explained to M. Hopkins that hydraulic
fittings had been tightened and that it was safe to operate.
(Tr. 282-87, 743-45). M. Swearengin showed Hopkins how to use
the energency relief valve and explained that the hole and dent
in the boom had al ways been there and did not present a hazard.
(Tr. 370). He also explained that the play in the turntable did
not create a safety hazard. 1d.

Hopki ns continued to refuse to operate the high scaler prin-
ci pally because he believed that the hydraulic |ine was stil
| eaki ng i nside the boom Swearengin kept on saying that he did
not see the |eak, but Hopkins did not believe him (Tr. 136-37,
227-28, 371, 825). M. Hopkins believed that the high scaler was
unsafe to operate and he refused to operate it. (Tr. 133-34,
352-53, 815-16).

After Hopkins and Swearengin argued for a while, Swearengin
tol d Hopki ns and Hooper to shut down the high scaler and to get
on the tractor because he was taking themto another section to
| ow scale. As they were getting on the tractor, Hopkins asked
Swearengin to give his word that nobody el se would run the high
scal er because it was not safe to operate. Swearengin replied

1 M. Swearengin did not testify at the hearing.
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that it was none of his business and they argued further. Swear-
engin took themto the section where Huggins and Garry Moore were
| ow scaling. He told Huggins to get on the tractor and took them
to the shaft. At the shaft, Hopkins told Swearengin that if the
| eak was fixed he woul d operate the high scaler. (Tr. 134-35).
Hooper told Swearengin that he did not want to go to the top.

(Tr. 355, 760).2 Swearengin escorted Hopkins into the el evator
and took himto the surface. 1d. One the way up, Hopkins and
Swearengi n argued further about the leak in the hydraulic |ine
and Hopkins called Swearengin a |iar because he believed that
Swearengin saw the | eak but would not admt it. (Tr. 136-37).

At the top Hopkins was escorted off of the property after he
called his wife to cone pick himup. (Tr. 137-38). On Septem
ber 12, Hopkins net with Mutchler and Erickson at the m ne.
Hopki ns was informed that he was being termnated fromhis

enpl oynent for an inproper work refusal and interference with
managenent. (Tr. 835-36, 841).

Wi | e Hopki ns, Hooper, Huggins, and Swearengin were at the
shaft on Septenber 8, Hopkins told Huggins howto find the hy-
draulic leak in the boom (Tr. 745-46). Huggins went back and
| ooked for the | eak, but could not find it. Id. He operated the
hi gh scal er on Septenber 8, after Hopkins refused to operate it,
wi thout any problem (Tr. 746). On Septenber 21, Randal
Bl ount, a nechanic, found a leak in the sanme |ocation as the |eak
descri bed by Hopkins. (Tr. 296-98, 304-05). He testified that
the hydraulic line | eaked only when you noved a particul ar |ever
on the controls to a certain position. (Tr. 297-98). WM. Hug-
gins testified that he observed a | eak on Septenber 21 "right
where David [Hopkins] said there was a leak." (Tr. 746-47). He
had to get on a |adder to see it. 1d.

Hopkins filed a discrimnation conplaint with MSHA on Sep-
tenber 16. In his conplaint, he alleged that: (1) a hydraulic
hose or netal |ine inside the boomwas |eaking hydraulic fluid
and that other hoses were dripping fluid at the knuckle; (2) a
hol e was present in the boomabout 10 to 15 feet fromthe basket
that had been cut with a torch; (3) the energency val ve woul d not
| et the basket down; (4) and the turntable of the boom had one
inch of play. (Ex. R3).

On Septenber 19, 1994, MsSHA | nspector M chael Roderman
i nspected the high scaler for about three hours |ooking for
safety problens described in a safety conpl aint, including the
hydraulic leak in the boom (Ex. P-15). He did not issue any

2 Hooper believed that the hydraulic | eak was a routine
| eak that did not present a hazard. (Tr. 354-55, 372).
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citations on that day, but on Septenber 21 issued Citation No.
4328815 alleging a violation of 30 CF.R § 57.1400(b). The
citation is five pages |long and di scusses each of the allegations
raised by M. Hopkins. (Ex. P-14). In particular, the citation
states that: (1) the high scaler had two holes in the netal hy-
draulic line inside the upper boom near the knuckle; (2) a 2%
inch by 3 inch hole had been cut in the upper boom and (3) a
section of the bottom side of the upper boomwas bent as a result

of contact with the top frame of the outrigger jacks. [d. In
addition, the citation alleges that the enmergency rotation
("swing") notor for the turntable was m ssing. ld. Inspector

Roderman determ ned that the alleged violation was not signifi-
cant and substanti al .

On Septenber 20, 1994, Ms. Judy Peters, an NMSHA Speci al
| nvestigator, was at the mne to talk wwth M. Erickson about
M. Hopkins' dismssal. Wiile she was at the mne, she observed
two conpressed gas cylinders in a hallway that were not secured
in any manner. (Tr. 599). She issued Ctation No. 4444361 al -
leging a violation of 30 C.F.R 8 56.16005. She determ ned that
the alleged violation was not significant and substanti al.

1. DISCUSSION W TH FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

A. DI SCRI M NATI ON PROCEEDI NG (CENT 95-122-DM .

Section 105(c)(1) of the Mne Act protects mners from
retaliation for exercising rights protected under the M ne Act.
The purpose of the protection is to encourage mners "to play an
active part in the enforcenent of the Act" recognizing that, "if
mners are to be encouraged to be active in matters of safety and
heal th, they nust be protected agai nst any possible discrimna-
tion which they mght suffer as a result of their participation.”
S. Rep. No. 181, 95th Cong., 1st Sess. 35 (1977), reprinted in
Senat e Subcomm ttee on Labor, Conmttee on Human Resources, 95th
Cong., 2d Sess., Leqgislative History of the Federal Mne Safety
and Health Act of 1977, at 623 (1978).

A mner alleging discrimnation under the M ne Act estab-
lishes a prima facie case by proving that he engaged in protected
activity and that the adverse action conplai ned of was noti vated
in any part by that activity. Secretary on behalf of Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786, 2799-2800 (Cctober 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v. Mar-
shall, 663 F.2d 1211 (3d Cir. 1981). The m ne operator may rebut
the prima facie case by showing either that no protected activity
occurred or that the adverse action was in no way notivated by
the protected activity. Secretary on Behalf of Robinette v.




United Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981). [If an
operator cannot rebut the prima facie case in this manner, it may
neverthel ess affirmatively defend by proving that it was al so no-
tivated by the mner's unprotected activity and woul d have taken
t he adverse action in any event for the unprotected activity
alone. Haro v. Magma Copper Co., 1935, 1937 (Novenber 1982).

It is also well settled that section 105(c) protects "a
mner's right to refuse work under conditions that he reasonably
and in good faith believes to be hazardous." John A G lbert v.
EMSHRC, 866 F.2d 1433, 1439 (D.C. Cir 1989)(citations omtted).
The Conmm ssion has consistently held that "the perception of a
hazard nmust be viewed fromthe mner's perspective at the tinme of
the work refusal." 1d.

1. Protected Activity

| find that Hopkins had a reasonabl e good faith belief that
the high scal er posed a hazard to his safety. H's primry con-
cern was the hydraulic |eak that he observed inside the upper
boom of the high scaler. He also was concerned about the hole in
t he boom

Wth respect to the hydraulic | eak, Hopkins was concerned
that the basket could drop or could swing against a pillar.
(Tr. 120). Asarco questions whether this | eak existed since
Swear engi n and Huggins could not find it on Septenber 8. |
credit the testinmony of Hopkins. Blount testified that he found
a leak in the sane | ocation on Septenber 21. (Tr. 296-98, 304-
05). Huggins also testified that he saw the | eak on that date.
(Tr. 746-47). Because the hydraulic line | eaked only when the
basket was noved in a certain direction, it was not easy to
det ect .

Wth respect to the hole in the boom Hopkins was concerned
that the area was "taking weight" because the top of the hole was
"pooched out." (Tr. 121). Asarco contends that the hole did not
present a safety problemand points to the fact that the high
scal er had been operated safely for years with this condition.

It also states that other mners had observed the hole in the
boom and were not concerned that it presented a safety hazard.

I ndeed, it notes that |Inspector Seelke did not issue a citation
on the high scaler and |Inspector Roderman testified that he would
have operated the high scaler after he inspected it on Septenber

20. (Tr. 483-84, 486-87). | find, however, that Hopkins' per-
ception of a hazard was reasonabl e despite the fact that the hole
was not new. Indeed, | note that Asarco's expert w tness,

Kenneth Lau, testified that when he first saw the high scaler,



he was concerned about the hole because of its sharp corners.
(Tr. 713, 723, 727).

Asarco relies on National Cenent Co. v. FMSHRC, 27 F.3d 526,
533 (11th Cr. 1994), for the proposition that "[i]f the work
refusal is not objectively reasonable, there is no protected
activity." In that case, however, the mner continued his work
refusal after the operator suggested an alternative neans to
performhis work. The admnistrative |aw judge found that this
alternative nmeans was not unsafe, but held that the m ner had
engaged in protected activity. | interpret the Eleventh Cr-
cuit's decision to nean that a Comm ssion judge should continue
to view the hazard fromthe mner's perspective, but that an
irrational or groundless fear cannot be the basis for protected
activity because it is not "objectively" reasonable. 1In the
instant case, | find that Hopkins' perception of the hazards was
"objectively" reasonable. His perception of the hazard was not
so groundl ess or irrational as to fail an objective test.

| also find that Hopkins' work refusal was nade in good
faith. Imrediately follow ng his preshift exam nation, Hopkins
asked the nobil e maintenance crew to check out the itens that
were of a concern to himand M. Hooper. Mners often ask nobile
mai nt enance to exam ne equi pnent that needs repair, particularly
if the mner's inmediate supervisor is not present. (Tr. 54,
274-75, 284, 350, 399, 749). Swearengin was naking his rounds at
the tinme of Hopkins' preshift exam nation. Hopkins conmmuni cated
his concerns to Swearengin when he returned to the section.

| have taken into consideration the fact that Hopkins was
afraid of heights. A mmner's refusal to work at a high | ocation
sol ely because of a fear of heights is not protected under the
M ne Act because he does not have a good faith belief that the

work is hazardous. In addition, such a work refusal would not
be reasonabl e because it would not pass the Eleventh Grcuit's
objective test in National Cenent. | find, however, that

Hopki ns' refusal to work was based on the safety problens he
observed during his preshift exam nation. Hopkins told the crew
on a nunber of occasions that he did not want to work on the high
scaler. He even bragged that he would not do so. | believe that
he nmade these statenents because of his fear of heights and be-
cause he was afraid of the high scaler as a result of his experi-
ence and the stories he had heard about it. Neverthel ess, he
testified that he woul d have hi gh-scaled on Septenber 8 if the
hydraulic | eak was repaired. (Tr. 135, 245). | credit this
testinony. He told at |east one other mner that he would high
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scale in order to keep his job. (Tr. 305-06) Thus, his work
refusal on Septenber 8 was notivated by his safety concerns. 3

A mner's work refusal is not protected if the operator ad-
dresses his safety concerns "in a way that his fears reasonably
shoul d have been quelled.” Glbert, 866 F.2d at 1441. Asarco
contends that it went to great |lengths to address M. Hopkins'
safety concerns. It points to the two neetings of August 4 at
whi ch Hopki ns was asked to describe his safety concerns with the
high scaler. It also refers to the fact that Hopkins was invited
to acconpany I nspector Seel ke during his inspection of the high
scal er on August 31. In addition, M. Swearengin inspected the
hi gh scaler with Hopkins on Septenber 8 and M. Huggi ns inspected
it after Hopkins and Hooper were transported to the powder maga-
zine. Asarco argues that in each instance it attenpted to ad-
dress Hopkins' fears. Asarco argues that Hopkins acted unreason-
ably because he did not provide any specific safety concerns at
t he August 4 neetings, he refused to inspect the high scaler with
the MSHA i nspector and he continued to refuse to operate the high
scal er after his concerns were addressed by Swearengin.

Asarco was diligent in attenpting to di scover why Hopki ns
was concerned about the high scaler. | credit Asarco's evidence
that the Sweetwater M ne encourages mners to raise safety com
pl aints and that managenent attenpts to address these safety

concerns. Indeed, the mne has never had a discrimnation claim
under the Mne Act prior to this case. (Tr. 786-87). In the
particular facts of this case, however, | find that Swearengin

did not address Hopkins' safety concerns "in a way that his fears
reasonably shoul d have been quelled" Glbert, 866 F.2d at 1441

Asarco relies on the Conm ssion's decision in Secretary ex
rel. Bush v. Union Carbide Corp., 5 FMSHRC 993 (June 1983) in
meking its argunent. In that case, the Conm ssion held that

3 Asarco argues that Hopkins' work refusal was not based on
his safety concerns because he testified that he had deci ded t hat
he woul d not high scale before he preshifted the machine. (A
Br. 9; AL Reply Br. 2). Hopkins testified that before he pre-
shifted the high scaler on Septenber 8, he "already knew what was
wong withit." (Tr. 245). He went on to testify that he had
previously decided that he would not high scale if the problens
he believed existed "weren't corrected.” 1d. He further stated
t hat he woul d have operated the high scaler if the hydraulic line
had been fixed. 1d. | do not interpret this testinony to nean
t hat Hopki ns had deci ded that he woul d not high scal e under any
ci rcunstances. H s apprehension was rooted in his concerns about
the safety of the machi ne.
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where "the necessary conmuni cation between the m ner and operator
has occurred and managenent has taken corrective neasures at sone
point repetition of the sane conplaint and work refusal |oses the
protection of the Mne Act." 5 FMSHRC at 998. There are two
significant differences between that case and the instant case.
First, the operator had totally corrected the condition that
pronpted M. Bush's work refusal. 1d. M. Bush could not artic-
ul ate any further safety problens. Second, M. Bush nade it
quite clear that he would not perform his assigned task under any
ci rcunstances. As stated above, Hopkins believed that the |eak
in the hydraulic line had not been corrected and he told Swearen-
gin that he would operate the high scaler if the | eak was fi xed.

Al t hough m ne managenent tried to get Hopkins to explain his
concerns at the August 4 neetings, Hopkins saw the neetings as an
opportunity for managenent to "flex ... their nuscles.” (Tr.
112-13, 188). He believed that he was bei ng "hamered" by nman-
agenent for raising concerns about the high scaler and that he
had been "drug [into these neetings] five against one." (Tr.

188, 232).4

When Hopki ns and Hooper discovered the hydraulic | eak and
the other safety itens during the preshift exam nation on Sep-
tenber 8, they sought the aid of the nai ntenance crew. Wen
Swear engi n di scovered that Hopkins and Hooper had asked the
mai nt enance crew to | ook at the high scaler, Swearengin took
Hopki ns and Hooper to a powder nagazi ne and told the mai ntenance
crew not to look at the high scaler. Instead, M. Huggins, a
mner with extensive experience with the high scaler, exam ned
t he machi ne. Huggins, by his own adm ssion, had no nechani cal
experience and testified that if he had a nechani cal probl em he
woul d have a nechanic look at it. (Tr. 748-49)

After Hopki ns and Hooper were brought back to the high
scaler, they were told that it had been "checked out"” and that
t hey should high scale. Hopkins was genuinely apprehensive. He
did not understand why he had been nade to sit in a powder maga-
zine for over an hour and he did not know what if anything had

4 1 do not understand why Hopkins did not take the opportu-
nity to express his concerns to Inspector Seel ke on August 31.
He testified that he believed he would get in trouble and have to
attend nore neetings if he pointed out problens to the inspector.
(Tr. 29, 115). Wile Hopkins may have been required to attend
nore neetings, the record does not indicate that Asarco would
have disciplined himfor actively participating in the inspec-
tion. Nevertheless, his failure to participate is not fatal to
his discrimnation conplaint.
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been done to correct the perceived safety problens. He did not
know who, if anyone, had exam ned the machine. There is no dis-
put e that Hopkins and Swearengin did not get along. The w tness-
es testified that there was a personality conflict between them
When Hopki ns showed Swearengin the leak in the hydraulic |ine,
Hopki ns bel i eved that Swearengin saw it but was not concerned
about it.

Asarco contends that it was wthin Swearengin's authority to
have Huggi ns exam ne the high scaler in lieu of a nechanic. It
mai ntai ns that nobil e mai ntenance was busy with other work, and
supervi sors have full authority to respond to safety conplaints
and to rel ease equi pnment into production after the conplaint is
checked out. Although the record establishes that Swearengin did
have such authority, that fact does not resolve the question
The witnesses testified that a nechanic frequently exam nes
equi pment in such circunstances. (Tr. 39, 54-56, 70, 79-80, 274-
75, 284, 350, 399, 749). It is highly unusual for a supervisor
to take a mner away fromhis work station to wait for a hour in
a powder nmgazi ne after safety problens are raised. Moreover
after Hopki ns was brought back to the high scaler, he observed
the sane leak in the hydraulic line and he was not told what had
been done to correct the problens he reported. Accordingly,

Hopki ns' fears were not reasonably quelled. ®

At first, Swearengin offered Hopkins and Hooper alternative
wor k. Wien Hopki ns asked Swearengin to give his word that other
m ners woul d not use the high scaler, Swearengin took Hopkins and
Hooper to the mne shaft, instead. Hooper agreed to go back and
hi gh scal e, but Hopkins continued to insist that the high scaler
was not safe. Asarco contends that Hopkins' insistence that
other mners not use the high scaler until his safety concerns
were addressed is not protected under the Mne Act. It nmaintains
t hat Hopki ns was taken out of the mne only after "he refused to
all ow Swearengin to | et another m ner operate the high scaler un-
til he cleared it." (A Br. at 16). In Consolidation Coal Co.
v. Marshall, 663 F.2d 1211, 1219 (3d G r 1981), the court held
that "the M ne Act does not provide for the right to shut down
equi pnent so that other mners may not work." (enphasis in origi-
nal). The court held that the conplainant's term nation did not

® As di scussed above, Hopkins al so described other hazards:
hoses dripping hydraulic fluid at the knuckle, a defective
energency relief valve, and play in the turntable. | find that
these itens were either repaired by Asarco after Hopkins pointed
them out or were addressed by Asarco in such a way that his fears
reasonably shoul d have been quelled. |n addition, Hopkins was
willing to operate the high scaler with the hole in the boom
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violate the M ne Act because "no one has the right to stop others
fromproceeding to work if they so wish." |d.

In Consolidation Coal, the conplainant, David Pasul a, shut
down a continuous mner and prevented the only other qualified
m ner on the shift fromoperating it. Thus, he shut down al
coal production on the section. |In addition, Pasula refused his
right to have a safety commtteeman eval uate the hazard. Id. at
1120. It was only after he refused all other options and he shut
down the nmachi ne that he was taken out of the mne. 1d. at 1120-
21. In the present case, Swearengin ordered Hopkins and Hooper
to shut down the high scaler. Although Hopkins asked Swearengin
to give his word that no other m ner would high scale, he did not
prevent anyone else fromusing it. It was Swearengi n not Hopkins
who had the authority to assign work. OQher qualified mners
were willing and able to high scale. Thus, Asarco's argunent
t hat Hopkins "refused to allow Swearengin to | et another m ner
operate" the high scaler is not supported by the record.
Swearengi n could have sinply said "no" to Hopkins' request.

2. Mbtivati on for Hopkins' Dism ssal

Hopki ns was termnated, at least in part, for his protected
activity. M. Hooper was taken to the shaft along w th Hopkins
for his refusal to work in the high scaler. Wen Hooper agreed
to high scale, he was not taken to the surface for disciplinary
action. Hopkins continued his refusal to work in the high scaler
because of the hydraulic |leak and was term nated. Thus, his
term nation was notivated at least in part by his protected
activity.

The issue is whether Asarco was al so notivated by Hopkins
unprotected activity and woul d have term nated himin any event
for these unprotected activities. M. Mtchler, the underground
manager, testified that Hopkins was not termnated for his al-
| eged safety concerns but was termnated for refusing to do his
normal work without a valid reason and interfering with Swearen-
gin's operation of his crew. (Tr. 841-42, 878).

It is true that Hopkins refused to do his normal work, scale
| oose rock, but his refusal was a direct result of his belief
that the high scaler was unsafe to operate. Mitchler and Swear-
engin did not consider the high scaler to be unsafe and, there-
fore, characterize his work refusal as insubordination.

M. Mitchler believes that Hopkins was nmalingering because he did
not want to high scale. Thus, in M. Mitchler's mnd "there was
no rel ati onshi p what soever" between Hopki ns' safety concerns and
his termnation. (Tr. 842). | have determ ned that Hopkins had
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a reasonabl e, good faith belief that the high scaler was unsafe
to operate. M. Mitchler and Swearengi n had know edge of

Hopki ns' safety concerns but did not take the necessary steps to
quell his concerns, as discussed above. Thus, | find that there
was a direct rel ationship between Hopkins' safety concerns and
his di sm ssal by Asarco.

Asarco asserts that it would have term nated Hopkins solely
for his unprotected activity. First, it contends that Hopkins
was termnated for refusing to allow Swearengin to put other
m ners on the high scaler. As discussed above, Hopkins was not
in charge and did not "refuse to allow' anyone el se to high
scale. Second, Asarco contends that Hopkins repeatedly called
Swearengin a liar on Septenber 8 and that such insubordination
was not protected. There is no question that Hopkins called
Swearengin a liar at |east tw ce because Hopki ns believed
Swearengin saw the leak in the hydraulic line but would not admt
it. Bad nouthing a supervisor is not protected under the M ne
Act. (See, for exanple, ny decision in Sorensen v. Internountain
M ne Services, 17 FVMSHRC 145 (February 1995)). | find, however,
t hat Hopki ns was not fired because he called Swearengin a |iar.
Enpl oyees sonetines becane enotional during disputes with a su-
pervi sor and Hopkins was known to be rather hotheaded. Hopkins
woul d not have been fired for this conduct alone. | find that
Asarco has not established that it would have di scharged Hopkins
for his unprotected activity. ©

3. Renedy

Al t hough he was enployed at the tinme of the hearing, Hopkins
testified that he mght want to be reinstated because his current
job may only be tenporary. (Tr. 909). He was not sure that he
woul d seek reinstatenent if he prevailed in this proceeding. Id.
Asarco contends that reinstatenent should not be awarded because
Hopki ns stole the Septenber 8 preshift exam nation card for the
hi gh scaler. Hopkins admtted that he took the preshift exam na-
tion card when he left the mne on Septenber 8. (Tr. 212-13).
Apparently it was in his pocket when he was escorted fromthe
mne. He later gave it to MSHA and it was not returned to Asarco
until the discovery phase of this case. Theft of conpany prop-
erty is grounds for dismssal at the Sweetwater Mne. (Tr. 779-
80) .

6 M. Mitchler also testified that he took into consider-
ation Hopkins' work history, including incidents involving cut-
ting fuses too short and distributing religious literature after
being instructed not to. | find that he would not have been dis-
charged for these unprotected activities.
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In making this argunent, Asarco relies on the Suprene
Court's decision in MKennon v. Nashville Banner Pub. Co., 115
S .. 879 (1995). In that case, the enployer discovered during
di scovery that the plaintiff in an age discrimnation case had
copi ed confidential docunents that disclosed financial inforna-
tion about the conpany. It sought to have the case dism ssed for
the theft. The Suprene Court held that after-acquired evidence
of the enployee's theft did not bar the age discrimnation suit,
but held that it had a bearing on the renedi es available. Spe-
cifically, the Court ruled that reinstatenment woul d be inequi -

t abl e because the enpl oyee woul d have been term nated in any
event for the theft.

The facts in MKennon are different fromthe case presented
here. There is no evidence that Hopkins' theft of the preshift
card was anything but inadvertent. He had it in his pocket when
he was escorted fromthe mne. It is understandable that an em
pl oyee woul d forget such a card when he believes that he is being
fired. He testified that he did not think it had any value to
t he conpany because it did not contain any production informa-
tion. (Tr. 212-13). (That information is added at the end of
the shift.) It did contain a list of the problens he found on
the high scaler. (Ex. P-4). In MKennon, however, the enpl oyee
admtted that she took the confidential information in the nonths
prior to her discharge to protect herself in case she was fired
on the basis of econom c necessity. Thus, the enployee in
McKennon intentionally took confidential information from her
enpl oyer. There is no evidence that Hopkins intentionally stole
Asarco's property. "Were an enpl oyer seeks to rely upon after-
acqui red evidence of wongdoing, it nust first establish that the
wr ongdoi ng was of such severity that the enployee in fact woul d
have been term nated on these grounds alone if the enployer had
known at the tinme of discharge.” MKennon, 115 S.C. at 886-87.
A mner who inadvertently wal ks off wwth a preshift exam nation
card woul d not be term nated by Asarco. Moreover, if Hopkins had
not been termnated, it is unlikely that he would have taken the
card. Accordingly, reinstatenent is not barred by MKennon.

B. CONTEST PROCEEDI NGS (CENT 95-8-RM & CENT 95-9-RM.

1. Hi gh Scaler Ctation

Citation No. 4328815 alleges that the follow ng four defects
affecting safety were present on the high scaler: (1) aleak in
the hydraulic line inside the upper boom near the knuckle; (2) a
2% by 3-inch hole in the upper boom (3) a dent in the upper
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boom and (4) a m ssing energency swing notor for the turntable.
(Ex. P-14). The citation alleges a violation of 30 C F. R

8§ 57.14100(b) which provides: "Defects on any equi pnent, machin-
ery, and tools that affect safety shall be corrected in a tinely
manner to prevent the creation of a hazard to persons.” |nspec-
tor Roderman determ ned that the violation was not significant
and substanti al .

For the reasons discussed below, | find that the Secretary
has not established that the hole and the dent in the upper boom

were defects that affected safety. | also find that the Secre-
tary failed to establish that an enmergency swi ng notor was m Ss-
ing fromthe high scaler. | find, however, that the hydraulic

| eak in the upper boom affected safety and that this defect was
not corrected in a tinmely manner to prevent the creation of a
hazar d.

| nspect or Roderman did not observe the leak in the hydraulic
hose when he inspected the high scaler on Septenber 19. (Tr.
445). He spent a considerabl e amount of tine |ooking for the
hydraulic | eak described in the conplaint. (Tr. 477-78, 545) He
did not see the | eak on Septenber 21 when he returned to the
mne. (Tr. 445). Roderman testified that an hourly mai ntenance
enpl oyee approached hi mwhen he arrived on Septenber 21 and said
that the | eak he had been | ooking for had been found. (Tr. 446,
543-44). The | eaking hydraulic |ine had been repaired sonetine
before the inspector arrived by bypassing it with a new hydraulic
hose. (Tr. 298-300, 446). The m ner descri bed the V-shaped
spray but could not say how |l ong the | eak had been there. (Tr.
446) . Huggins and Bl ount also saw the | eak on Septenber 21. The
|l eaking Iine controlled the rotation of the turntable for the
boom | nspector Roderman was concerned that the | eak coul d cause
t he basket to "swi ng around and overturn, ... [or] hit a pillar
or rib and maybe throw soneone fromthe basket." (Tr. 448).

| nspector Roderman testified that, in general, one would
expect to see a |l eak of the magni tude descri bed by the nechanic
who reported it to himon Septenber 21. (Tr. 553-55, 560). He
stated that he | ooked for the | eak on Septenber 19 while the boom
was in notion, but that he was not inspecting for |eaks when the
turntable was noved fromside to side. (Tr. 553, 585). Inspec-
tor Rodernman does not know when the | eak occurred. (Tr. 545,
569). He assuned that the |eak that was found on Septenber 21
was the sane | eak that Hopkins saw on Septenber 8 because it had
t he sanme V-shaped spray and was in the sane |location. (Tr. 570-
71) .
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| credit the testinony of Rodernman, Blount, and Huggi ns that
a hole existed in the hydraulic |ine on Septenber 21, 1994. |
also credit the testinony of |Inspector Roderman and M chae
Sheri dan, an MSHA engi neer, that such a hydraulic |eak consti -
tutes a defect that affects safety. (Tr. 448, 647). It is im
possi ble to know how |l ong the |eak existed or if it was the sane
| eak that Hopkins saw on Septenber 8. On one hand, there is
evi dence that such a | eak woul d be readily obvi ous because it
woul d cause hydraulic fluid to pour out of the upper boomat a
fairly steady rate. (Tr. 769). There is also evidence that such
a hole can develop in a matter of mnutes. (Tr. 312-13). On the
other hand, there is evidence that the hole in the hydraulic Iine
only sprayed significant anmounts of fluid when the turntable was
noved. Charles Walker, a mner at the Sweetwater Mne, testified
that he operated the high scal er between Septenber 8 and 21.

(Tr. 70-71). He stated that the high scaler "still ran a little
hydraulic oil out of the boom but you still couldn't see [any]
leak." (Tr. 71).

Based on this evidence and the record as a whole, | find
that the | eak was not corrected in a tinely manner. | find that
it is likely, although far fromcertain, that the | eak had ex-
isted since the tine Hopkins observed it on Septenber 8. It was

difficult to see the V-shaped spray because it was inside the
boomand it only sprayed when the controls were operated in a
certain manner. M. Hopkins and Hooper reported that the boom
was | eaki ng on Septenber 8. Wl ker stated that the boom | eaked
hydraulic oil at the tinme he operated it. Garry More and
Huggi ns checked the boom for | eaks while Hopkins and Hooper were
at the powder nagazi ne on Septenber 8. They testified that they
found a leak in the boombut fixed it by tightening a fitting.
(Tr. 282-83, 744-46). It is possible that this repair did not

fix the leak. Inspector Roderman did not see the | eak on Sep-
tenber 19, but stated that the turntable was not noved while he
was | ooking at the boom |In any event, | find that the | eak had

exi sted for sonme length of tine.

| recognize that ol der m ning equipnent is bound to | eak
hydraulic fluid.” Mnor |leaks are to be expected and do not pose
a safety hazard. Nevertheless, the leak in the boomwas nore
than a routine leak; it affected safety, and was not tinely
correct ed.

The hole in the boom had existed for as | ong as anyone coul d
remenber. The hole had apparently been cut to facilitate the re-

" The 1311 high scaler had been in operation at this mne
since 1974. (Tr. 437).
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pl acement of hydraulic hoses. The Secretary has not established
that this hole was a defect that affected safety. M. Sheridan,
the Secretary's engineer, testified that the hole was not a haz-
ard unl ess cracks devel oped around the hole. (Tr. 642, 683). He
recomrended that the operator nonitor the hole for cracks.

Nei t her Sheridan nor I|nspector Rodernman saw any cracks around the
hol e and t he photographs do not show any cracks. (Tr. 482, 645;
Exs. P-6E, P-6F). Kenneth Lau, Asarco's engineer, did not ob-
serve any cracks and concluded that it was reasonable for the
mne to operate the high scaler with the hole in the boom (Tr.
704, 711). Inspector Roderman included this allegation in the
citation because he was told to by a supervisor in MSHA' s Dall as
office. (Tr. 448-50, 561-62).

| also find that the dent in the boomdid not create a safe-
ty hazard. M. Sheridan testified that the dent was not a major

distortion and that it did not create a safety risk. (Tr. 684).
M. Lau did not find any cracks around the dent and concl uded
that it was reasonable for the mne to operate the high scaler
with the dent in the boom (Tr. 704, 711). \Wen | nspector
Roder man saw t he dent on Septenber 19, he concluded that it did
not create a hazard. (Tr. 487). He included this allegation in
the citation only after he talked to a supervisor in MSHA's
Dal l as office. (Tr. 452).

Finally, | conclude that the Secretary did not establish
that the emergency sw ng notor was mssing fromthe high scaler.
| nspector Rodernman testified that he believed that the energency
swing notor was mssing fromthe high scaler. (Tr. 454-56). He
based his finding, in part, on his experience operating this par-
ticular high scaler when he worked for the previous operator of
the mne. |1d. According to Roderman, this notor allows the boom
and turntable to rotate. M. Sheridan, in his report, stated
that a swng notor was mssing. (Ex. P-2). He testified, how
ever, that he did not ook for a swng notor. (Tr. 674-75).
M. Mitchler testified that the high scaler was never equi pped
with the type of energency sw ng notor that |nspector Roderman
said was mssing. (Tr. 842-49). He further testified that the
hi gh scal er was equi pped wwth two notors that can be used to turn
the boom and turntable: a hydraulic nmotor, and an el ectric notor.
Id.  Using photographs and ot her exhibits, he showed where these
notors were | ocated. Because these notors were incorporated into
the structure of the high scaler, he stated that they were sone-
what hidden fromview. [d. | credit M. Miutchler's testinony in
this regard and find that an energency swi ng notor was not m ss-
ing fromthe high scaler
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2. Compressed Gas Cylinder Ctation

On Septenber 20, 1994, |nspector Peters issued citation No.
4444361 alleging a violation of 30 C F. R 8 56.16005. The cita-

tion states, in part: "Two conpressed gas cylinders both | abel ed
full oxygen containers were observed |lying on the floor beside
the mail box in the main office." (Ex. P-3). The citation fur-

ther states that enployees were observed in the area and that she
was told that the cylinders were there for |ess that tw hours.
(Tr. 599). Section 57.16005 states that "[c]onpressed and liquid
gas cylinders shall be secured in a safe manner." | nspector
Peters determ ned that the violation was not significant and
substanti al .

Asarco did not offer any evidence or argunent on this cita-

tion. Accordingly, | credit the testinony of Inspector Peters
with regard to this matter and affirmthe citation.

[11. ORDER

A, CENT 95-122- DM

For the reasons set forth above, | conclude that the dis-
charge of David G Hopkins by Asarco in Septenber 1994, violated
section 105(c) of the Mne Act. Consequently, it is ORDERED
t hat :

1. Wthin 21 days of the date of this decision, the parties
shall confer in person or by tel ephone for the purposes of:

(a) stipulating to the position and salary to which
M . Hopkins should be reinstated at Asarco's Sweetwater Mne, if
he seeks reinstatenent;

(b) stipulating to the anobunt of back pay and interest
conputed from Septenber 9, 1994, to the present, |ess deductions
for unenpl oynent benefits and earnings from other enploynent;

(c) stipulating to any ot her reasonable and rel ated
econom c | osses or litigation costs incurred as a result of
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M. Hopkins' Septenber 1994, discharge.

2. If the parties are unable to stipulate to the appropri-
ate relief in this matter, Conplainant shall file, wthin 40 days
of the date of this decision, a proposed order for relief. This
proposed order shall be supported by docunentation, including
check stubs fromhis prior and current enploynent, notices of
unenpl oynent conpensation awards, and bills and receipts to sup-
port any other |osses or expenses clai ned.

3. Asarco shall have 20 days to reply to Conpl ainant's
proposed order for relief.

4. Pursuant to 29 C.F.R 8 2700.44(b), the Secretary is
urged to file with the Comm ssion, wthin 45 days, an appropriate
petition for assessnent of civil penalty for Asarco's violation
of section 105(c) of the Mne Act.

5. This decision does not constitute ny final decision in
CENT 95-122-DM until ny final order for relief is entered.
Asarco's stipulation of any matter regarding relief shall not
wai ve or lessen its right to seek review of this decision on
l[iability or relief.

B. CENT 95-8-RM

For the reasons set forth above, Ctation No. 4444361 is
AFFIRVED. No civil penalty can be assessed at this tinme because
the Secretary of Labor has not filed a petition for assessnent of
penalty under 29 C.F.R § 2700. 28.

C. CENT 95-9-RM

For the reasons set forth above, Citation No. 4328815 is
AFFI RMED as to the allegation concerning the |eak in the hydrau-
lic line in the boomof the 1311 H gh Scaler, and is VACATED as
to all other allegations. No civil penalty can be assessed at
this tinme because the Secretary of Labor has not filed a petition
for assessnent of penalty under 29 C F. R § 2700. 28.
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